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Introduction

The prosccution provisions contained in Chapter XXII of the
Income-tax Act, 1961 declaring certain acts of omission and/ ot commission
as punishable offences are most potent weapons in the armoury of the
Income-tax department to tackle tax evasion. The objective of these
provisions is to punish the offenders found guilty of tax evasion and other
tax related offences and to instil fear of law in the minds of those who may
cven contemplate evading payment of legitimate taxes.

The rationale for launching prosccution under the LT Act has been
well described in the Wanchoo Committee report, which recommended the
need for a vigorous prosecution policy. The committce made the following
observations in the report:

“In the fight against tax évasion, monetary penalties are not
enough. Many a calculating tax dodger finds it a profitable
proposition to carry on evading taxes over the years, if the
only risk to which he is exposedis a monetary penalty in the
year in which he happens to be caught. The public in general
also tends to lose faith and confidence in the tax
administration once it knows that even when a tax cvader is
- caught, the administration lets him get away lightly after
paying only a monetary penalty when money is no longer a
major consideration with him if it serves his business
interests, Unfortunately, in the present social milieu, such
penalties carry no stigma either, In these circumstances, the
provisions for imposition of penalty fail to instil adequate
fear of the law in the minds of tax evaders. Prospect of
landing in jail, on the other hand, is a far more dreaded
consequence to operate in terrorem upon the erring
taxpayers. Besides, a conviction in a court of law is attended
with several legal and social disqualifications as well. In
ordet, therefore, to make enforcement of tax laws very
effcctive, we consider it necessary for the Department to
cvolve a \}igorous prosecution policy and to pursue it
unsparingly.
For a successful enforcement programme, it is not enough
that adequate number of cases is taken to courts every year.
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In selecting cases for prosecution, the Department should
cnsure that these represent a cross-section of the society and
are picked up from different regions and all walks of life, viz.
persons in employmient, profession, trade, industry etc.
While the power to compound offences presently available
to the Department under sub-section (2) of Scction 279 of
the Income-tax Act, 1961, may continue, we recommend
that it should be used very sparingly. We also wish o
emphasize that tlagrant cases of tax evasion, particularly of
persons in the high income brackets, shovld be pursued v,
relentlessly.”

In this back grovnd, the existing laws were examined and certain
provisions were introduced, treating tax offcnces as serious crimes as in
Section 276C. Moreover, abetmeat was also incorporated as an offence u/s
278 of the L T.Act.

Chapter XXII of the Income-tax Act, 1961 contamns provisions
relating to prosccution, Prosccution provisions ta cwb tax evasion are
contained 1n scctions 276C, 276CC, 276CCC, 276D, 277 and 278.
Prosecution is also provided, inter-alia, for contravention of order under
section 132(3) (section 275A) and fatlure to comply with the provisions of
sub-sections (1) and (3) of section 178 (section 276A). Similarly, prosecuation
has been provided for fatlure to pay tax collected or deducted at source to the
ceedit of Central Government in sections 2768 & 276BB. Falsification of
books of account or documents has also been made an offence u/s 277A of
the LT . Actwe.f. 1.10.2004 to; curb the menace of accommaodation entries by
persons known as hawalr operators / bill providers.

The basic laws of criminal justice are administered under the
provistons ot Indian Penal Code and Criminal Procedure Code. The same
are also applicable to offences under Direct Tax laws, where the prosceution
has to discharge the burden of proof in terms of Indian Flvidence Act. An
attemptwas, however, made to strength the provisions of prosceution under
the Direct Tax laws by insertion of provisions of Section 278D & 27818
which provide for some presumptions w.r.t culpable mental state, assets and
books of account and documents found and scized during the course of
search. The period of imiraton for taking cognizance of an offence has also
been done away with by including the Income-rax & wealth Tax Aces in the
exclusion category of section 468 of Cr.PC.



Certain acts of omission and commission are offences punishable
not only under 1.T.Act, but also under Indian Penal Code. The Income-tax
authorities may come across certain offences, which can be dealt with only
under IPC. It may be highlighted that there is no bar on prosecution of an
offender under the Income-tax Act and under the Indian Penal Code.
However, there is a bar on the punishment of the offender twice for the same
offence.

o ———— g

While preparing this manual, efforts have been made to bring the

following aspects relating to offences and prosccution at one place:

(a) The provisions relating to offences and prosecution under
Income-tax Law.

(b) The relevant provisions of other laws such as IPC, Cr.PC and
Indian Evidence Act keeping in view theirapplicability.

(¢) Brief reference to offences under other laws such as Benami
Transaction Prohibition Act, 1988, Arms Act 1959, Antiquities
and Art Act 1972, Prevention of Corruption Act 1988, Wild
Life Protecdon Act 1972, Information & Technology Act,
2000, Customs Act 1962, Central Excise Act 1944, Foreign
Exchange Management Act 1999 and Prevention of Money
Laundering Act 2002, which are incidental to various field
actions of 1.T. Authorities. '

\_,»('cﬁ/T he procedure: for filing prosecution, which includes

N identification of cases, roles of various _authorities, various

“. steps mvolved in filing of compl:unt and maintenance of
! records ct__c

(©) Model proformas & Registers
(f) Someof therelevantcase lawsand
(g) Varlousinstructions relating to prosecution,

In the Income-tax Law, there is a provision for compounding of
offences also. The relevant laws, procedure and various instructions relating
thereto have also been provided in the manual,
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Legal base

1. Introduction
Launching of prosecution in relation to various offences under the
Income-tax Act s intended to make enforcement of direct tax laws morc
ctfeccuve.  Impositon of penalty has not been found to be adequate
deterrent to check tax evasion and in enforcing tax laws, Further, there arc
certain oftences where impositon of penalty is not possible. In such cases
prosccution is an avalable option.  Besides ottences punishable under
Income-tax Act 1961, there may be oceasion o launch prosecution
proceedings under various secuons of LRC, '
Oftences and prosecution under the Income-tax Act need to be read
i conjuncton with other laws such as the Indian Penal Code (IPC), Code of
Criminal Procedure (CrPC) and the Indian Tividence Act. Relevant
consttutional provisions also need to be borne inmind.
2. Definttions
This paragraph deals with the meaning of words & phrases generally
used in proceedings relating to otfences and prosccution. These terms are
not defined in the Income-tax Act. ITris, therefore, necessary to refer to other
lows and the dictionary meaning for such purpose.
2.1 Dictionary meaning (Concise Oxford dictionary 10th edition):
e Offence:-anactorinstance of offeading,
o Offend:- commut an tllegal act. - break a commonly accepred
rule orprinciple,
. Prosceution: (n.) the prosecuting of somceone in respect of
criminal charge.
¢ Prosccute: () institute legal procecdings against. institute legal
proceedimgs inrespectot ... (an) offence.
Definitdon under Cr.P.C;

Scction 2(n): “offence” means any act or omission macde punishable

o
o

1

byanvlaw for the time being in force ...
2.3 Provisions under IPC:

(;  Secton 40

Exceprin the chapters and sections mentoned in claoses 2 and 5 of

this scction, the word “offence” denotes a thing made punishable by this
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sections 64, 65, 66, 67, 71, 109, 110, 112, 114, 115, 116, 117,187, 194, 195

In Chaprer 1V, Chapter VA and in the following sections, namely,

1

203,211,213, 214, 221,223,224, 225,327, 328, 329, 330, 331, 347, 348, 388,

38%and 445, the word “offence” denores a thing punishable under this Code,

orunderany special orlocal law as hereinafter defined.

2.4

() Sec. 41 A “speciat law” 15 a law applicable to a pardcular
subject. (Income-tax Act, 1961 is a special law under the above
Provision.) v

Constitutional provision:

*  Arucie 20(1) 1 No person shall be convicted of any offence
except for violwon of a law in force at rhe time of the
comumussion of the act charged as an offence, nor he subjected o
a penalty greater than that which mighthave beenintliceed under
the baw in force atthe e of the comnussion of the offence.

*  {2) No person shall be prosecuted and punished for the same
offence more than once.

* (3 Nopersonaccused of any oficnce shall be compelled to bea
witness against himself.

Thus, it can be scen that there is symmetry in the provisions under

IPCand Cr.PCwith those in the Constitution,

2.5

Some otherimportant definitions under section 2 of Cr.P.C.

() “Complaint” means any allegaton made orally or in writng to a
Magistrate, wich a view to his taking acuon under this Code, that
some person, whether known or unknown, has commitred an
otfence, butdoes notinclude a police report. [clause (d))

(y  “"Warrant-case” means a case relating to an oftence punishable
withh death, imprisonment for hife or imprisonment for a term
exceeding two vears [clause (x)]

{(in) “Summons-case” means a case relating to an offence, and not
being a warrant-case [clause (w)].

(v) “Cognizablc offence” means an offence for which, and
“cognizable case” means a case in which, a police officer may, in
accordance with the First Schedule or under anv law for the
ume beingin force, arrestwithoutwarrant [clause ()
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(v) “Non-cognizable offence” means an offence for which, and
“non-cognizable case” means a case in which, a police officer
has no authority to arrest without warrant [clause (1))

3. Limitation

3.1 There is a law of limitatdon under the CrPC, which sets time
limits on the Courts taking cognizance of offences. The
relevant scctions arc s 468, 5,469 and s. 470 of the CePC. See
Annexure 1LH).

32 The law of limitation is, however, subject to The Bconomic
Offences (Inapplicability of Limitation) Act, 1974, (ActNa. 12
Of 1974

3.3 This Act provides that the law of limitation would notapply to
offences punishable under those laws, which have been

specified in the schedule below scction 468, The schedule s as

under:
The Schedule
(See Section 2)
1. The Indian lncome-Tax Act, 1922 (11 of 1922)
2, The Income-Tax Act, 1961 (43 of 1961)
A The Interest-tax Act, 1974 (45 0t 1974},
The Companies (Profits) Surtax Act, 1964 (7 of 1964),
4. The Wealth-tax Act, 1957 (27 of 1957)

5. The Gift-tax Act, 1938 (18 of 1958).....

The law of limitation as embodied in Sections 468,469 & 470 of the
Cr.PC. would not apply for launching prosccutions under Direct Tax Laws
as enumerated above by virtue of this provision.  However, the newly
introduced legislations on  Security Transaction Tax, Banking Cash '
Transaction Tax have not yet been notificd under this provision.
4. Relevance of Indian Evidence Act

‘The provisions under Indian Fvidence Act are crucial for launching
prosccution. The relevant chapters and scctions of the said Act are
discussed in this paragraph:
4.1 Chapter V (Sections 61 to 651; 73, 74, 78, 80, 81, 81A, 84, 86 and

90):



Section 61 states that the contents of documents may be proved
either by primary or by secondary evidence. Primary evidence is oral
- ACCOUNtOf the originatevidenee fie. of apersomivhs sawwhitha ppenedand”
gives an account of it recorded by the Court, or the original document itself
ot the original thing when produced in Court, Secondary evidence is a
reportoran oral accountof the original evidence or a copy of a document or
amodel of the original thing,

¢  Primary evidence is defined in section 62 and the sccondary
. . . v,
evidence in section 63,

*  Section 64 states that documents must be proved by primary
evidence except in cases mentioned after that section.

*  Secction 65 cnumerates the condition or contents of a document
where secondary evidence may be given. 7 conditions are
mentioned from (a) to (). Ithasalso been stated that in cases
of (a), (c) and (d), secondary evidence is admissible. In case of
(b) written admission is admissible. In (¢) or (f) certified copy
of the document but no other kind of secondary evidence is
admissible. In case of (g) evidence may be given as to the
general result of the collection of all documents by any person
who has examined them, and who is skilled in examination of
such documents. Sections 65A and 65B are special provisions
relating to evidentiary value of clectronic record. | these
sections arereproduced in annexure V]

*  Thefollowing scctions deal with presumptions by Courts under
certain facts and circumstances:

() Section 73 deals with comparison of signature, writing or
scal with those admitted or proved in order to ascertain
whether a signature, writing or seal is that of a person by
whom it purports to have been written or made, The
Court may also direct a person present in the Court to
write any word or figure so as to compare them with those
already on record.

(i)  Section 74 deals with public decuments.

(i)  Section 78 deals with proof of other official records.

(iv) Section 80 deals with presumption as to the documents
produced as to the records of evidence, Under this



provision whenever any document is produced before
any Court under conditions mentioned therein, the Court
shall presume that the documents are genuine and the
statements as to the circumstances under which it was
taken, purporting to be madc by the person signing it are
truc.

Section 81 deals with presumption as to gazettes,
newspapers, private Acts of Parliament and other
documents and section 81A relates to presumption as to
gazettes in electronic forms.

(vi) Section 84 deals with presumption as to collection of law

and reports of decision.  Section 86 speaks of
presumption as to certified copies of foreign judicial

5

records.

(vif) Section 90 deals with presumption as to documents 30

years old.

42 Chapter VII (Sections 101,103,110 and 114):

@

(if)

(iif)

Section 101 sets out 2 general principle of burden of proof
to be on the person who makes the allegation. Section 103
provides for burden of proof as to a particular fact. It is
stated that the burden of proof would lie on the person who
makes the allegation unless it is provided by any law that the
proof of that fact shall lic on any particular person. Under
the LT. Act, the culpable state of mind of the assessee is
presumed u/s 278E. Thus, when a prosecution is filed
under the LT, Act, unlike in section 101 of the Evidence Act,
the Departmentis not required to establish the culpable state
of mind of the assessee. In fact, it is the other way round.
That is to say, In terms of section 103 of the Evidence Act
rw.s. 2788 of the LT, Act, the culpable state of mind of the
assessec is presumed. ‘

Section 110 of the Evidence Act states that when the
question is whether any person is owner of anything of
whichhe is shown to be in possession, the burden of proving
that he is not the owner is on the person who affirms that he
is not the owner.

Section 114 states that the Court may presume the existence
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of any fact which it thinks likely to have happened, regard
being had to the common course of natural events, human
conduct and public and private business, in their relation to
facts of the particular casc.
Of special interest are illustrations below the substantive provision.
Two of such illustrations are of great necessity for Income-tax purposcs
such as:

) that evidence which could be and is not produced would, if
produced, be unfavourable to the person who withholds it;

(h) that, if a man refuses to answer questions which heJgs not
compelled to answer by law, the answer, if given, would be
unfavourable to him;

(The above two illustrations may be usefulincases

(i) before the Assessing officer /ADIT when the

assessee/witness does not furnish the documents

requisitioned, and
(i) before ADIT/ Assessing officer when the assessee/witness
refuses to answer quesﬁonsr or gives negative/evasive
replies.)
5. Offences and prosecutions under IPC:

The Income tax authorities may come across circumstances where
launching of prosecution under various provisions of IPC may be more
appropriate. The relevant provisions are discussed in this paragraph. The
Income tax authorities who can launch prosccution under various provisions
arealso specified against each provision.

5.1 Contempt of the lawful authority of public servants (Chapter

X):

Prosecution can be launched under various provisions of this
chapter, undet following circumstances:

(i) When a person absconds to avoid service of summons,
notice or order (5.172) [Assessing officer/ TRO/
ADIT/LTIL]

(i1) When a person intentionally prevents service of summons

etc.; prevents lawful affixing of notices ctc;; intentionally
removes any such summons etc. from any place whereitwas
lawfully affixed; intentionally prevents the lawful making of
any proclamation ctc; (S173) [Assessing officer/ TRO/
ADIT/LTI]
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(iii)

(iv)

V)

(v)

(vii)

(vili)

(ix)
(x)

(xii)

(xii)

(x1v)

When a person intentionally omits to attend at a certain place

and time in response to summons or notice issued (5,174, 7

s174A tws. 82(4) of the CrPC) [Assessing ofticer
/ADIT/TRO]

When a person legally bound to produce or deliver up any
document or electronic record intentionally omits to do so,
(s.175) [Assessing officer /ADIT/TRO]

When a person intentionally omits to give any notice or
furnish information which he was legally bound to give or
furnish on any subject to any public servant (s.176)
[Assessing officer /ADIT/TRO] '
When a person intentionally furnishes false information
(s.177) {Assessing officer /ADIT]

When a person refuses to bind himself by an oath or
affirmation (s.178); and refuses to answer any question when
bound by ocath to do so (s.179) [Assessing officer
/TRO/ADIT]

When a person refuses to sign any statement made by him
when required to do so (s.180); [Assessing officer
JTRO/ADIT]

When a person intentionally makes a false statement under
oath (s.181) [Assessingofficer /TRO/ADIT]

When a person gives false information to a public servant
(s.182). This is of special importance to information
supplied by informants in the Investigadon Wing, [ADIT/
Assessing officer /TRO]

When a person offers resistance to taking of any property by
the lawful authority of a public servant (s.183) [ADIT/
Assessing officer/TRO/A.AJ; and sale of such property
(s.184) [A.A./TRO]

When a person bids for or purchases property on behalf of
legally incapacitated person (s.185) [TRO [AA

When a petson voluntarily obstructs any public servant in
discharge of public service (s.186) [ADIT/TRO/ Assessing
officer/ 1.TL etc ]

When a person baund by law to render or furnish assistance
to any public servant in exccution of any public duty



(xv)

(xv1)
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intentionally omits to do so (s.187). This may be of special
importance to the Investigation Wing in case of witnesses.
[ADIT/Authortized Officer]

When a person knowing that by an order promulgated by a
public servant is dirccted to abstain from a certain act or take
certain property in his possession or management, disobeys
such order (s.188). This may be of special importance in
cases of attachment orders by the Assessing officers and
prohibitory orders by the authorized officers. [or the latter
purpose section 275A of the Income Tax Act I# also
applicable [ADIT/ Assessing officer /TRQO)]

When a person holds out any threat of any injury to a public
servant orhis agent (s.189 & 190). [All officers and officials]

5.2 False evidence and offences against public justice (Chapter

XI):

Prosecution can be launched under various provisions of this

chapter, under following circumstances:

¢

(i)

When a person legally bound by oath or by an express
provision of law to state the truth fails to do so (s.191)
[ADIT/ Assessingofficer /TRO]

When one causes any circumstance to exist or makes any false
entryin any book or record or electronic record, or makes any
document or electronic record containing a false statement,
intending that such circumstance, false entry or false
statement may appear in cvidence in a judicial proceeding, or
in a proceeding taken by law before a public servant as such,
or before an arbitrator, and that such circumstance, falsc entry
ot false statement so appearing in evidence, may cause any
person who in such proceeding is to form an opinion upon
the evidence, to entertain an erroneous opinion touching any
point material to the result of such proceeding, is said “to
fabricate false evidence.” (s.192)

Similar provisions are also there from sec.193 to sec.196
covering different situations of giving or fabricating false
evidences. Sections 193 and 196 of IPC have been referred
toin section 136 of LT, Act, 1961.(Authorities before whom
such offences take place.)



(111} When a person who issues, signs or uses any false certificate
making it out to be a true and genuine certificate (s.197 and
198).  (For cxample any certificate issued by any
person/authotity in relation to say claim of deduction under
Chapter VIA cte.) [ADIT/ Assessing officer/TRO]

(iv) When a person makes a false statement which is receivable
by law as evidence and using as true such statement knowing
it to be false (5.199 and 200y, Example false atfidavits, talse
declaration or false statement made by assessee/related
persons or witness. [ADIT/ Assessing officer /TRG]

(V) When a person causes disappearance of any evidence or
gives false information to screen offender (5.201);
intentional omission to give information of offence by
person bound to inform (5.202), For examplc false tax audit
report; giving false information in respect of offence
committed (5.203); destruction of document or electronic
record to prevent its production as cvidence (5.204); false
personation (s.205); fraudulent removal or concealment or
transfer of property/acceptance, receipt or claim to prevent
its scizure (5.206 and 207); [Assecssing officer
/ADIT/TRO/LTIL]

(vi) When a person ingentionally Insults or interrupts public
servant sittng in judicial proceeding (s.228). This section
has been referred to in section 136 of the LT, Act, 1961.
[Authorities before whom such offence take place/]

5.3 Misc. provisions:

When a person voluntarily causes hurt or grievous hurt or
deters/prevents any public servant from discharging his dures. (s.333). (Al
officers and officials).

6. Offences and prosecution under Income-tax Act, 1961:

The provisions relevant to offences & prosecution under [ T Actare
as under: v
6.1 Provisions relating to Search and Seizure:

(1) Contravention of ordet made under sub-section (3) of

section 132 (Scction 275A):

Whocver contravenes any order referred to in {the second proviso to
sub-section (1)] or [sub-section (3) of section 132] shall be punishable with



13

rigorous imprisonment which may extend to two years and shall also be liable
to fine.

{Second proviso to section 132(0H}:

[Provided further that where it is not possible or practicable to take
physical posscssion of any valuable ardcle or thing and remove it to a safc
place due to its volume, weight ot other physical characteristics or duc to 1t
being of a dangerous nature, the authorized officer may serve an order on
the owner or the person who is in immediate posscssion or control thereof
that he shall not remove, part with or otherwise deal with it, except with the
previous perimission of such authorized officer and such action_of the
authorized officer shall be deemed to be seizure of such valuable article or
thing under clause (iii) ]

[Section 132(3): The authorised officer may, where it 1s not
practicable to scize any such books of account, other documents, moncy,
bullion, jewellery or other valuable article or thing, [for reasons other than
those mentioned in the second proviso to sub-scction (1)] serve an order on
the owner or the person who is in immediate possession or control thercot
that he shall not remave, part with or othernwise deal with 1t except with the
orevious permission of such officer and such officer may take such steps as
may be necessary for ensuring compliance with sub-section].

(ii)  Failure to comply with provisions of section 132(1)(iib)

{(Section 275B):

If a person who s required to afford the authorised officer the
nccessary facility to inspect the books of account or other documents, as
required under [clause (iib) of sub-scction (1) of section 132] fails to afford
such facility to the authorised officer, he shall be punishable with nigorous
imprisonment for a term which may extend to two years and shall also be
hiable to fine.

[Section 132(1)(iib) requircs any person who is found to be in
pOsSSEssion Of control of any books of account or other documents
maintained in the form of clectronic record as defined in clause (1) of sub-
secton (1) of section 2 of the Information Technotogy Act, 2000 (21 of
2000, to afford the authorized officer the necessary facility to inspect such
books of account or other documents].

(iii)  Failure to furnish return of income in scarch cases (Section
276CCC):
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If a p;:r}.‘,()rn_r_\y_i_ilfully fails to furnish in duc time the return of total

income which he is required to furnish by notice given under clause () of T

section 158BC, he shall be punishable with imprisonment for a term which
shall not be less than three months but which may extend to three years and
with fine:

Pravided that no person shall be punishable for any failure under this
section in respect of search initiated under section 132 or books of account,
other documents or any assets requisitioned under scction 132A, after the
30th day of June, 1995 but before the 1stday of January, 1997,

(iv)  Presumptions as to assets, books of account ctc. il certain
cases (Section 278D):

Where during the course of any search made under sectton 132, any
money, bullion, jewellery or other valuable article or thing (hereafter in this
section referred to as the assets) or any books of account or other
documents has or have been found in the possession or control of any
person and such asscts or books of account or other documents are tendered
by the prosecution in cvidence against such person or agrainst such person
and the person ceferred to in seetion 278 for an offence under this Act, the
pravisions of sub-section (4A) of sectian 132 shall, so faras may be, applyin
relation to such assets or books of account or other documents.

\Where any assets or books of accountar other documents takeninto
custody, from the pOossession or control of any person, by the officer or
authority referred to in clause (a) or clause {b) or clause (€}, as the case may be,
of sub-scction (1) of scetion 132A are delivered to the requisitioning officer
under sub-section (2) of that section and such assets, books of account or
other documents are tendered by the prosecution in evidence against such
person or against such person and the person referred to in section 278 for
an offence under this Act, the provisions of sub-secton (4A) of section 132
shall so far as may be, apply in relation to suchasscts or books of accountor
other documents.

6.2 Provisions relating to Evasion of tax, falsc statement 39
verification, falsification of books of account.

(i) Wilful atterpt to evade tax, ctc. (Sec. 276C):

() If a personwillfully atcempts in any manner to cvade any tax, penaloy
or interest chargeable or imposabic under this Act, he shall, without
prejudice to any penalty that nuay be imposable on him under any

other provision of this Act, be punishable, -
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In a case where the amount sought to be evaded exceeds one
hundred thousand rupees, with rigorous imprisonment for a term which
shall not be less than six months but which may extend to seven ycars and
with fine;

In any other case, with rigorous imprisonment for a term which shall
not be less than three months but which may extend to three years and with
fine. '

(2) If a person willfully attempts in any manner whatsoever to evade the
payment of any tax, penalty or interest under this Act, he shall,
without prejudice to any penalty that may be imposable on him
under any other provision of this Act, be punishable with rigorous
Imprisonment for a term which shall not be less than three months
butwhich mayextend to three years and shall, in the discretion of the
court, also be liable to fine,

Explanation - For the purposes of this sccdon, a willful attempt to
cvade any tax, penalty or interest chargeable or imposable under this Act or
the payment thereof shall include a case where any person

(1) has in his possession or control any books of account or
other documents (being books of account or other
documents relevant to any proceeding under this Act)
containinga false entry or statement; or

(if) makes or causes to be made any false entry or statement in
such books of accountor other documents; or

(it1) willfully omits or causes to be omitted any relevantentry or
statement in such books of account or other documents; or

(1v causes any other circumstances to exist which will have the
cffect of enabling such person to evade any tax, penalty or
interest chargeable or imposable under this Act or the
payment thereof.

(1)  False statement in verlﬁcatlon, etc. (Sec. 277):

If a person makes a statement in any 7 verification under this Actor
under any rule made there under, or delivers an account o statement which is
false, and which he either knows or believes to be false, or does not believe to
be true, he shall be punishable, -

(i) ina case where the amount of tax, which would have been evaded if
the statement or account had been accepted as true, exceeds one
hundred thousand rupees, with rigorous imprisonment for a term
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which shall not be less than six months but which may extend to

sevenyears and with fing;

(1) in any case, with rigorous imprisonment fora term which shall not-be
less than three months but which may extend to three yeats and with
fine.

(iii)  Falsification of books of account or documents, etcC.
(Sec.2T7TA):

If any person (hereafter in this section referred to as thf’: ﬁrs.t persgn)
willfully and with intent to enable any other pesson (heteafter in this section
referred to as the second person) to evade any tax of interest or penalty
chargeable and imposable under this Act, makes or causes to be made any
entry or statement which is false and which the first person either knows to
be f;llse or does not believe to be true, in any books of account ot other
document relevant to or useful in any proceedings against the first person ot
the second person, under this Act, the first person shall be punishable with
rigorous imprisonment for a term which shall not be less than three months
but which may extend to three years and with fine.

Explanation- For the purposes of establishing the charge under this section,
it shall not be necessary to prove that the second person has actually evaded
any tax, penalty or interest chargeable or imposable under this Act.

6.3  Abetmentof falsereturn, etc. (Section 278) :

If a person abets or induces in any manner another person to make
and deliver an account or a statement or declaration relating to any income
{or any fringe bencfits} chargeable to tax which is false and which he either
knows to be false or does not belicve to be true or to commit an offence
under sub-section (1) of section 276C, he shall be punushable, -

(1) in a case where the amount of tax, penalty or interest which
would have been cevaded, if the declaration, account or
statement had been accepted as true, or which is willfully
attempted to be evaded, exceeds one hundred thousand
rupees, with rigorous imprisonment for a term which shall
not be less than six months but which may extend to seven
years and with fine;

(1) in any other case, with rigorous imprisonment for a term
which shall not be less than three months but which may
extend to three years and with fine.
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6.4 Miscellaneous::
(1) Removal, concealment, transfer or delivety of property to
thwart tax recovery (Section276) ;

Whoever fraudulently, removes, conceals, transfers or delivers to any
person, any property or any interest therein, intending thereby to prevent
that property orinterest therein from being taken in execution of a certificate
under the provisions of the Second Schedule shall be punishable with
rigorous imprisonment for a term which may ¢xtend to two years and shall
also beliable to fine.

(i1) Failure to comply with the provisions of sub- sections (1) and

(3) of section178 (Section 276A):

If aperson

(1) fails to give the notice in accordance with sub-section (3) of
thatsection; or

(i1) fails to setaside the amount as required by sub-section (3) of

thatsection; or

(111) parts withany of the assets of the company or the properties

in his hands in contravention of the provisions of the
aforesaid sub-section, he shall be punishable with rigorous
imprisonment for a term which may extend to two years,

Provided that in the absence of special and adequate reasons to the
contraty to be recorded in the judgment of the court, such imprisonment
shall not be for less than six months.

(i) Failure to comply with the provisions of sections 269UC,
269UE and 269UL (Section 276AB):

Whoever fails to comply with the provisions of section 269UC or
fails to surrender or deliver possession of the property under sub-section (2)
of section 269UE or contravenes the provisions of sub-section 2) of
section 269UL shall be punishable with rigorous imprisonment for a term
which may extend to two years and shall also be liable to fine.

Provided that in the absence of special and adequate reasons to the
contrary to be recorded in the judgment of the court, such imprisonment
shallnotbe for less than six months,

(iv)  Failure to pay tax to the credit of Centra] Government under

Chapter XII-D or XVII-B (Section 276B):

If aperson fails to pay to the creditof the Central Government, -
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(a) the tax deduction at source by him as required by or under

the provisions of Chapter XV1I-B; or

(b) the rax payable by him, as required by or under

(1) sub-section (2) of section 113-Ojor

(i1) the second proviso to section 194B

he shall be punishable with ngorous imprisonment for a term which
chall not be less than three months but which may extend to seven years and
with fine.

(v) Failure to pay the tax collected atsource (Section 276BB):

If a person fails to pay to the credit of the Central Govcmmc;i, the
tax collected by him as required under the provisions of section 206C, he
shall be punishable with rigorous imprisonment foraterm which shall notbe
less than three months but which may extend to sevenyears and with fine,
(vi}  Failureto furnish returns of income (Section 276CC):

If a person willfully fails to furnish in duc tme the return of fringe
benefits which he is required to furnish under sub-section (1) of sccuon
115WD or by notice given under sub-scction (2) of the said sccton or
section 115WH or the return of income which he is required to furnish
under sub-section (1) of section 139 or by notice given under clause (i) of
sub-section (1) of scction 142 or section 148 or section 153A, he shall be

punishable, -

(1) In a case where the amount of tax, which would have been
evaded if the failure had not been discovered, exceeds one
hundred thousand rupees, with rigorous imprisonment fora
term which shall not be less than six months but which may
extend to seven years and with fine;

(i1) In any other case, with imprisonment for a term which shall

aot be less than three months but which may extend to three

years and with finc
Provided that a person shall not be proceeded against under this
section for failure to furnish in due fime the return of fringe benefits under
cub-section (1) of sccdon 115WD or return af income under sub-sccuon (1)

of scetion 139 -

(i) for any assessment year commencing on or after the st day
of Aprit 1975, 0r
(i) for any assessment year commencing on or after the Ist day

of April 1975, if
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(a) the return is furnished by him before the expiry of the
assessment year ; or

(b) the tax payable by him on the total income determined on
regular assessment, as reduced by the advance tax, if any,
paid, and any tax deducted at source, does not exceed three
thousand rupees.

(vii)  Failure to produce accounts and documents (Section 276D):

If a person willfully fails to produce, or cause to be produced, on or
before the date specified in any notice served on him under sub- ‘;ccuon (1)
of section 142, such accounts and documents as are referred to in the notice
or willfully fails to comply with a direction issued to him under sub-section
(2A) of that section, he shall be punishable with rigorous imprisonment fora
term which may extend to onc year or with fine equal to a sum calculated at a
rate which shall not be less than four rupees or more than ten rupecs for
every day during which the default continues, or with both.

(viii) Punishment for second and subsequent offences (Section
278A):

If any person convicted of any offence under section 2761 or sub-
scction (1) of section 266C or section 276CC or section 276DD or
section276E or section 277 ot section 278 is again convicted of an offence
under any of the aforesaid provisions, he shall be punishable for the second
and for every subsequent offence with rigorous imprisonment for a term
which shall not be less than six months but which may extend to seven years
and with fine,

(ix) Offencesbycompanies (Section 278B):

(1) Where an offence under this Act has been committed by a
company every person who, at the time the offence was
committed, was in charge of, and was responsible to, the
company for the conduct of the business of the company as
well as the company shall be deemed to be guilty of the
offence and shall be liable to be procecded against and
punished accordingly:

Provided that nothing contained in this sub-section shall render any
sach person liable to any punishment if he proves that the offence was
committed without his knowledge or that he had exercised all due diligence
*o prevent the commission of such offence.

2 Notwithstanding anything contained in sub-scction {13,
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3)

where an offence under this Act has been committed by a
company and it is proved that the offence has been
committed with the consent or connivance of, or is
attributable to any neglect on the part of, any director,
manager, sceretary ot other officer of the company, such
director, manager, sccretary or other officer shall also be
deemed to be guilty of that offence and shall be liable to be
proceeded againstand punished accordingly.

Where an offence under this Act has been committed by a
person, being a company, and the punishment for such
offence is imprisonment and fine, then, without prejnadfcc: £
the provisions contained in sub-section (1) or sub-section
(2), such company shall be punished with fine and cvery
person, referred to in sub-section (1), or the dircctor,
manager, secretary or other officer of the company referred
to in sub-section (2), shall be liable to be proceeded against
and punished in accordance with the provisions of this Act.

Explanation - For the purposes of this section, -

(2)

(b)

“company’” means a body corporate, and includes
(1) a firm; and

(i) an associationt of persons or a body of individuals
whetherincorporated ar not; and

“dircctor”, in relation to

© a firm, means a partner in the firm

(i) anyassociation of persons or a body of individuals,
means any member controlling the affairs thercof.

Offences by Hindu undivided families (Section 278C):

(M

Where an offence under this Act has been committed by a
Hindu undivided family, the karta thereof shall be deemed
to be guilty of the offence and shall be liable to be proceeded
againstand punished accordingly;

Provided that nothing contained in this sub-section shall render the

karta liable to any punishment if he proves that the offence was committed

without his knowledge or that he had exercised all due diligence to prevent

the commission of such offence.

@

Notwithstanding anything contained in sub-scction (1),
where an offence under this Act, has been commicted by a
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Hindu undivided family and it is proved thar the offence has
been committed with the consent or connivance of, or is
attributable to any neglecton the part of, any member of the
Hindu undivided family, such member shall also be deemed
to be guilty of that offence and shall be liable to be
proceeded against and punished accordingly,
6.5 Provisions relating to procedure of launching prosecution:
Certain provisions have been laid down in the 1T, Act which relate to
procedure of launching prosecution, which are as under:
(i) Punishment not to be imposed in certain cases (Section
278AA):
Notwithstanding anything contained in the provisions of section
276A, section 276AB, or section 276B, no petrson shall be punishable for any

failure referred to in_the said provisions if he proves that there was

reasonable cause for such failure.

(it) Presumption as to assets, books of accounit, ctc,, in certain
cases (Section 278D):

(1) Where during the course of any scarch made under section
132, any moncy, bullion, jewellerv or other valuable article or
thing (hereafter in this section referred to as the assets) or
any books of account or other documents has or have been
found in the possession or control of any person and such
assets or books of account or other documents are tendered
by the prosccution in evidence against such person or against
such person and the person referred to in section 278 for an
offence under this Act, the provisions of sub-section (4A)
of section 132 shall, so faras may be, apply in relation to such
asscts or books of account or other documents,

(2) Where any assets or books of account or other documents
taken into custody, from the possessian or control of any
person, by the officer or authority referred to in clause (a) or
clause (b) or clause (¢}, as the case may be, of sub-section (1)
of section 132A are delivered to the requisitioning officer
under sub-section (2) of that section and such assets, hooks
of account or other documents are tendered by the
prosecution in evidence against such person or against such
person and the person referred to in section 278 for an
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offence under this Act, the provisions of sub-scction (4A)
of section 132 shall, so far as may be, apply in relation to such
assets or books of accountor other documents.

(iii)  Presumption as to culpable mental state (Section 278E):

(1) In any prosecution for any offence under this Act which
requires a culpable mental state on the part of the accused,
the court shall presume the existence of such mental state
but it shall be a defence for the accused to prove the fact that

he had no such mental state with respect to the act chargcd as

an offence in that prosecution. v

Expianaﬁon:- In this sub-section, "culpable mental state” include
intention, motive or knowledge of a fact or belief in, or reason to believe, a
fact.

(2) For the purposes of this section, a fact is said to be proved

only when the court believes it to exist beyond reasonable
doubt and not merely when its existence is established by a
preponderance of probability.

(iv)  Prosecution to be at instance of Chief Commissioner ot

Commissioner (Section 279(1}):

0 A person shall not be proceeded against for an offence under
section 275A, section 275B, section 270, section 276A,
section 276B. section 276BB, section 276C, section 276CC,
section 276D, section 277 or section 278 except with the
previous sanction of the Commissioner or Commissioner
(Appeals) or the approptiate authority:

Provided that the Chief Commissioner or, as the case may be,
Director General may issue such instructions or directions to the aforesaid
income-tax authorities as he may decm fit for institution of proceedings
under this sub-section.

Explanation - For the purposes of this section, "appropriate
authority" shall have the same mcaning as in clause (c) of section 269UA.

) Prosecution can be compounded by the Chief Commissioner

or Director General (Section 279(2))

Any offence under this Chapter may, either before or after the
institution of proceedings, be compounded by the Chief Commissioner or
Director General.

b o

ke GRS
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6.6 Proceedings before income-tax authorities to be judicial
proceedings (Special provisions relating to section 136,
Section 136):

Any proceeding under this Act before an incomie-tax authority shall
be deemied to be judicial proceeding within the meaning of sections 193 and
228 and for the purposes of scction 196 of the Indian Penal Code (45 of
1860) and every income-tax authotity shall be deemed to be a Civil Court for
the purposes of section 195, but not for the purposcs of Chapter XXVI of
the Code of Criminal Procedure, 1973 (Zot 1974).

1. Some general principles: v.

1 There is prcsumption as to culpable mcnml state of the assessec
(section 278E). This provision is to be read in the context of
provisions u/s. 101 and 103 of the Evidence Act which stipulate

that the burden of proof lies with the person who wishes the Court

to belicve in the existence of a particular fact “unless itis provided by

any law that the proof of that fact shall lic on any particular person”.

The Income-tax Act is one such “any law”, within the meaning of
section 103 of the Evidence Act, which provides for presumption of
culpable mental state of the assessce/witness. The burden of proof
to that extent shifts to the accused in relation to prosecutions filed
under LT, provisions. But this benefitis notavailable if prosecution
islaunched under LP.C.

7.2 Provisions of section 278D make presumptions contemplated u/s.
132(4A) of the LT, Act in relation to assets /books of account cte.
applicable in prosecution proceedings.

=3  Entries in records and documents in the custody of the Income tax
Department are admissible evidence in the prosecution proceedings.

T4  Certain offences have been declared to be non-cognizable (section
279A). Such offences relate to sections 2768, 276C,276CC, 277 and
278 of the 1T, Act, 1961. They have been declared non-cognizable
within the meaning of Cr.P.C. mecaning thereby thatin such cases the
Police Officer has no authority toarrest without warrant.

o

tJ

For companies in liquidation (section 178 of the 1.'T. Acq) there is a
special provision under section 276A for prosecution of liquidator
for failure to comply with section 178(1) and 178(3) ctc.

7.6 Compounding of offences under ' T.Act can be done by the C.C.LT
or D.G.LT {Sec. 279(2)}
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Prosecution launched under IPC cannot be compounded. They can,

however, be withdrawn.

7.7 Therc are special provisions in the case of offences by companies
(section 278B), and by HUF (278C) besides prosccution in the case
of individual person(s). :

7.8 Proceedings before LT.Authorities to be judicial proceedings
(section 136)

Any proceeding under this Act before an income-tax authority shall

be deemed to be a judicial proceeding within the meaning of sections 193

and 228 and for the purposes of scetion 196 of the Indian Penal Code (45 of

1860) fand every income-tax authority shall be deemed to be 2 Civil Court for

the purposes of section 195, but not for the purposes of Chapter XX VI of

the Code of Criminal Procedure, 1973 (2 of 1974)]. |

Broadly it means that:

f)

ii)

111)

1v)

Vi)

Proceedings before L T. authorities are deemed to be judicial
proceedings';

Commission of offences u/s 193, 228 and 196 IPC before
LT authorities is tantamount to commission of offences in
ajudicial proceeding;

In this regard, L T. authorities are deemed to be 'civil courts'
for the purpose of section 195 of Cr.PC. but not for the
purpose of Chapter XX VI of Cr.P.C. That is to say, 1f such
offences are committed before LT, authorities in judicial
proceedings, they are Civil Courts for the purpose of
launchingprosccution u/s195CtPC

Section 195 of Cr.P.C. deals with 'Prosecution for contempt of
lawtul authority of public servants, for offences against public
justice and for offences relating to documents given in
evidence." Chapter XXV1 of CrP C., compurising sectons 340
to 351, deals with "Provisions as to offences affecting the
administration of justice' and is applicable for Crirninal Courts.
The relevant provisions for section 136 of the LT Act are
secuon 195(1)(b)(H) and section 195(3) of the Cr.PC. for
‘civil courts' |

Hence, I.T authorities, acting undcr these scetions, have to
file 2 complaint before the competent judicial authority. Itis
not necessary to file a police complaint. Since they are not
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viif)

=
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declared to be 'criminal courts!, they cannot punish the
persons accused of such offences, but have to file complaint
inacourtof law.

In case of such offences committed before C.I.T./C.1.T.(A),
the complaint has to be filed by the CILT./CILT.(A)
concerned or by 'some other public servant to whom he is
administratively sub-ordinate' [section 195(1)(a) of Cr.P.C]
In the absence of this section, the Departmental Authorities
would have had to (a) file a police complaiat, or (B) file a
complaint in the Appropriate Court like any other
complainant in which case the complainant is to be
examined on oath by the Magistrate before admission of the
complaint.

The CB.D.T. has issued Circular No. 421 dated 12/6/1985

lg_tiﬁjmffgai'd (See part—:__i of Chapter—VlI i.ci Instru__“ction_s /
C;u;gu]ars). T T

Similar provisions occur u/s. 245L for Settlement Commission,
section 245U(2) for authotity for Advance Ruling and section 255(6)
for ITAT.

Immunity from prosecution:

Certain provisions relating to immunity for prosecution are as under:

M

The Settlement Commission has power to grant immunity
from prosecution and penalty u/s. 245H. Undet sub-section
1 of section 245H, the commission had power to grant
immunity “from prosecution for offence under this (I.T)
Act or under the Indian Penal Code (45 of 1860) or under
any other Central Act for the time being in force.” These
provisions were, however, subject to certain conditions such
as full and true disclosure of income by the assessee and also
disclosure of the manner in which such income has been
derived.

However, we.f. 1/6/2007 the Act has been amended whereby the
commission can no more grant immunity for offences under LRC,, or any
other Central Act exceptunder Income tax Actand Wealth rax Act.

(i)

Immunity from prosecution was also granted under VDIS
1997, KVSSand for Special Bearer Bond, 1981.
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7.11

7.12

7.13

7.14

8.2

(itr) For obtaining the evidence of any person directdy or
indirectly concerned in or privy to the concealment of
income / evasion of tax, the Central Government has been
vested with powers to tender immunity from prosecution
under LT.Act, L.2C or any other Central Act u/s 291(1) of
the I T.Act. Under sub-scction (3) of scction 291 the Central
Government has also been given power to withdraw such
immunity. For granting immunity and withdrawing the same
some conditions have been prescribed in said section.

Under section 292 of the I.T.Act no court inferior to that of a

Presidency Magistrate or a Magistrate of the first class shall try any

offence committect under LT Act.

Under section 2924 of the 1. T.Act, nothing contained in section 360

of “the Code8f CHisainal Procedite, 1973 (2 6f 1974), orid the ™

Probation of Offenders Act, 1958 (20 of 1958), shall apply to a
person convicted of an offence under this Act unless that person is
under eighteen years of age.

There is a bar u/s 293 of any suit in any civil court against any order
made under LT.Act. It has also been provided that “no prosecution,
suit or other proceeding shall lie against [the Government of] any
officer of the Government for anything in good faith done or
intended to be done under this Act.”

Provisions of the Evidence Act apply in the case of prosecution
proceedings under the LT.Act.

Provisions of prosecution underother direct tax taws:

There ate specific provisions for prosecution under the Wealth-tax
Act, Interest Tax Act, Fringe Benefit Tax (FBT), Security Transaction
Tax (STT) and Banking Cash Transaction Tax (BCTT) also.

The various of fences under the Wealth Tax Act (Chapter-VI1II) areas
under:

. 35A - Wilful attempt to evade tax, etc. (Corresponding to
section 276C under I'T. Act)
* 35B . [ailure to furnish returns of net wealth

(Corresponding to section 276CC under LT. Act)

. 35C - Failure to produce accounts, records, etc.
(Corresponding to section 276D under LT, Act)
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35D - False statement in verification, ctc., made under
certain provisions of the Act. (Corresponding to
section 277under L.'T. Act)

35E - False statement in verification mentioned in
Section 34AB (There is no corresponding LT,
provision as it relates to verification made by the
valuers).

35EE-  Failure to furnish particulars under section 34ACC
(There is no corresponding 1T, provis‘fc')n as it
relates to the conduct of valuers).

35EEE- Contravention of order made under section
proviso to sub-section (1) or sub-section (3A) of
section 37A (Corresponding to section 275A
under 1.T. Act)

35F- Abetment of false return, etc.(Corresponding to
sec. 278 under LT, Act)

8.3 Some general proposals governing offences & prosecution under
W.T Actare as under:

@

(i

(i)

(v)

(vi)

There are special provisions for artificial juridical persons
such as section 35H for HUF and section 35HA for
Companies. (corresponding to section 278 and 278B of
LT Act)

Offences under 35A, 35B, 35D and 35F have been declared
to be non-cognizable notwithstanding anything contained in
Cr.P.C (Section 35]), (corresponding to section 279A of LT
Act)

Prosecation proceedings have to be launched with the
previous sanction of the CWT or CWT(A) (Section 351).
(corresponding to section 279 of LT. Act)

The CCWT or DGWT may issue instructions or directions
in this regard. (corresponding to section 279 of the L T.Act)

The power of compounding Is vested with the CCWT or
DGWT {Section 35[(2)}. [corresponding to section 279(2)
of I.T. Act]

There is a bar on prosecution and on admissibility of
evidence in certain cases (Section 35K). (There is no

-———y
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corresponding provisionin the 1T Act).

(vi)  Only Metropolitan Magistrates and Magistrates of first class
can try offences under this Act (Section 35L).
(corresponding to section 292 of LT.Act)

(vii)  Section 360 of Cr.P.C. and probation of offence Act 58 do
notapply (Section 35M). (corresponding to section 292A of
L.T.Act)

(ix)  There are presumptions under this Act such as: Culpable
state of mind Section 35 O. (corresponding to section 278E
of LT.Act). v

Presumption as to books of account in relation to seatch and seizure

action Section 35 N. (corresponding to section 278D of LT.Act)

Proof of entries in records or documents in the custody of W1

Authorities Section 36. (corresponding to section 279B of LT.Act)

8.4

8.5

8.6

8.7

(x) Power to tender immunity from prosecution vests with the
Central Government  Section 36A. (corresponding to
section 291 of 1. T.Act.)

The provisions under Interest Tax Act for initiation of prosecution

proceedings are as follows:

) Section 24 False statementin verification

* Section25 Wilfulattempt to evade Interest Tax etc.

* Section 26 Abetments of false returns of Interest tax

. Section 26A Offences by creditinstirutions

* Section 26B - Sanction/institution and compounding of

prosecution proceedings.
Under TIringe Benefit Tax (FBT), launching of prosecution
proceedingsis covered u/s. 276CC of LT. Act, 1961.
Under Security Transaction Tax (STT), prosccution can be launched
for false statement in verification u/s. 112.
Sanction of the prosecution has to be at the instance of the Chief
Commissioner Section113.
Under Banking Cash Transaction Tax (BCTT), prosecution can be
launched for false statement in verificationu/s. 109.
Sanction of the prosecution has to be at the instance of the Chief
Commissioner Section 110. |
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Procedutre for launching prosecution

Generalissues relevant to procedure for launching prosecution

Prosecution under Income-tax Law vis-2-vig IPC:

There is no bar on prosecution of an offender under the Income-tax

Act and under the Indian Penal Code simultaneously. However, there is a bar
on the punishmcﬁt for the same offence twice. Prosecution under the

Income-tax Act has some specific features like: v.

(M A comphlaint under the Income-tax Act is usually more
specific to the department's requirements.

(if) Section 278A provides for more rigorous punishment for
second and subsequent offences. The subsequent offence
need not be under the same scction as the first.

(iliy  Section 278AA has put the onus of proving reasonable cause
on the accused in respect of offences under Sections 276A,
276AB, 276B.

(iv)  Section 278B, after its insertion, sets the controversy

1.2

regarding liability of the company to prosecution at rest. It
lays down that the company as well as any person incharge of
and responsible for the conduct of the  business of the
company, would be liable to prosccution for the offence
committed under the Act. Such a person shall be guilty
unless he proves that the offence was committed without his
knowledge and even after exercising due diligence.

Section 278E incorporates an important presumption of
culpable mental state, which is very helpful to the
department. Though the court shall presume such a state,
the accused would be allowed to prove the fact that he had no
such mental state.

y/ﬁ &tion 279(2) provides for compounding of offence under
the Tncome-tax Act. An offence under the IPC cannot be

compounded. It can only be withdrawn with the leave of the
Court.

Non-cognizable offences under L. T.Act (section 279A):
As per secton 279A of the LT Act, offences punishable under

secdons 276B, 276C, 276CC, 277 and 278 arc non-cognizable.
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1.3  No Limitationof time forlaunching prosccution:

Section 468 of Criminal Procedure Code imposes limitation of three
years for launching prosecution. However, offences under the Income-tax
Act & wealth-tax Act are excluded from the purview of the limitation
provided in Section 468 of the Criminal Procedure Code. But, the
prosecution provisions relating to newly introduced Securities Transaction
Tax and Banking Cash Transaction Tax have not been excluded from the
purview of limitation prescribed u/s 468 of Ct.PC. It may however be
mentioned that though law does not provide any limitation of time for
launching prosecution, Hon'ble Bombay High Court has quashcd' the
ptosecution on  the ground of unrcasonable delay which remains
unexplained when the complaint was filed nearly 14 years after the date of
alleged Sffence u/s 278B. [KMA Ltd vs Sundararajan ITO (1996) Tax LR
248 (Bom)).

1.4  When can prosecutionbe initiated?

A case should be processed for launching prosecution immediately

after the commission of offence comes to the notice of the authority

after the commission = =
“oncerned. However, if some more evidences can be gathered during any

s . »
proceedings, it would be advisable to complete such proceedings to gatherall

relevant evidences before initiating the proscéution.['l" he A_p;x Co urt__h_as laid

down that if Efgglg',.@LFQUE?%}{F‘PNE%QS_th_m.the__pmsccution initiated on
same material/basis must also fail M /s K.C.Builders Ltd Vs CIT {265 ITR
344)). Therefore, it is advisable to initiate prosccution under section 2767@(1)
only after confirmation of concealment penalty by the ITéT However, the
Ry -~ Fekie

prosecution for the following offences is not dependant on completion of

assessment.
. contravention of ordermadeu/s 132(3)
....... Section 275A.
failuze to comply the provision of section 178(1) & 178(3)
....... Section 276A.,
J ‘/failurc_ to pﬁy tax deducted or payable by him
....... Section 276B.

~ e Section 276BB.

. failure to furnish return in search cases u/s158BC(a)
....... Section 276CCC.

!
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. failure to produce accounts and documents u/s 142(2A)
....... Section 276D.
. making false statement in verification
....... Section 277.
. falsification of books of accountor documents
....... Section 277A

For offence u/s 276CC also, the prosccution can be initated without
waiting for completing of assessment, under certain circumstances. v,

“The Board has laid down guidelines dated 24.04.2008 issued under /
ENo. 285/90/2008-1T(Inv.1)/05, prescribing 2 time frame to initiatc ( Y
processing of cases for prosecution, in case of offences ander Direct Tax |

[aws. The officers in the field formations are required to strictly abide by /1
these guidelines.
1.5 Restrictions of age for initiating pro secution proceedings:

In view of guidelines dated 24.04.2008 for identification of cases for
launching of prosecution under Direct Taxes Laws issued under file no.
No.285/90/2008-TT(InvI)/05,a case of an individual shall not ordinarily be
processed for launching prosecution for any offence, if the individual
concerned had attained the age of 70 years at the time of commission of

offence. .
L6 Place of prosecution: "

Section 177 of Cr.P.C. provides that every offence shall ordinarily be
tried by the Court in whose jurisdiction the offence is committed. The
provision of this section is also applicable to offences under the Direct tax
laws.

1.7 Authority competent t0 Jaunch prosecution: ¢ .-

e

(a) Authority under whose jurisdiction offence was committed

The assessing officer, havin jurisdiction over assessment, is
the approptiate person to launch prosccuti

n_with the

previous sanction of CIT having jurisdiction over the case. It

‘7 ot material whether the assessing officer himself made
the assessment or not. Similarly in case of TDS default,
Wn can be Jaunched by the assessing officer having
jurisdiction over TDS matter.

urisdicton ove” L2 ———
) Prosecution by Authority before whom false evidence is
given
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1.8

(d)

It may be mentioned that the authority, before which false
cvidence is tendered, can also launch prosecution. For
example, if a statement on oath recorded by an ADIT/
DDIT/authorized officer is found to be false, then the
ADIT/DDIT/Assessing officer concerned can file
prosecution with the previous sanction of the CIT, having
jurisdiction over such person.

The prosecution u/s 193 and 196 of IPC can be launched
only by the officer before whomn the offence is committed.
Such officer may be revisional authority or the first gppellate
authority or assessing officer/ADIT/DDIT. However,
section 195(1) (a) of Cr.P.C. provides that the authority,
supetior to the officer before whom offence is committed,
canalso launch prosecution.

The authorities competent to launch prosecution, under
various provisions of IPC, have been discussed in chaprer-2
onlegal base. (Para No.4)

Authority competent to grant sanction:

(a)

(b)

(©
(d)

The Commissioner of Income Tax_or Commissioner
(Appeals) or the Appropriate Authority as defined in section
269UA(c) is vested with the authority u/s 279(1) of the IT
Act to accord previous sanction for launching of
prosecution under various provisions of the IT Act. ™

Under the proviso to Section 279(1), the Chief

Commissioner of Income Tax or the Director General of

Income Tax can also give direction for institution of

prosecution proceedings to aforesaid Income-tax
authorities.
Similar authority is vested in CWT /CWT (Appeals) and

CCWT/DGWT u/s351 of the Wealth tax Act.

For launching prosccution under different sections of IPC,
there is no statutory requirement to obtain previous sanction
of any authority. However, the authority competent to grant

previous sanction for prosecution under the Income-tax Act

shall 4156 accord administrative sanction to launch
prosecution under 1PC,
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2. Features of offences under Income-tax Act

Guidelines dated 24.04.2008 issued under File No.285/90/2008-
IT(Inv.1)/05 deal with some basic criteria for identification of potential cases
for prosecution. They specify certain categories of cases, which are
necessarily required to be processed for prosecution. However, if the facts
and circumstances warrant, other types of cases may also be processed for
prosecution. Important features of offences under various provisions of
I T.Actare as follows:

2.1 Contravention of order under sub-section (1) or (3)’c')f Section
132 (Section 275A):

(2)

()

©

d

Whenever violation of any order served under second
proviso to sub section (1) or sub section (3) of section 132 of
the Act is noticed, the Authorized Officer should inform the
processing ADIT/DDIT to examine such violation from
the angle of launching prosecution. In case such violation is
noticed by the processing ADIT/DDIT, he shall suo-motto
start prosecution proceedings.

The processing ADIT/DDIT shall take possession of all
documents evidencing the commission of offence forthwith
on receipt of intimatton and process the case for
prosecution and forward the prosecution proposal to the
CIT, having jurisdiction over the accused, for previous
sanction,

For making a successful case, under this section, the
Authorized Officer would be required to prove thata proper
restraint order was passed by him and was duly served on the
person concerned (accused).

The DDIT/ADIT/Authorised officer would have to bring
evidence on record to establish that the accused removed or
parted with or otherwise dealt with the valuable articles or
things (as contemplated in second proviso to sub-section 1
of section 132) or books of account, other documents,
money, bullion, jewellery or other valuable articles or things
(as contemplated in sub-section 3 of section 132) either
deliberately or did not take reasonable steps to discharge the
obligations cast upon him by virtue of the restraint orders,,
thus contravening the order. It would also be imperative that
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2.2

(¢)

the Authorized Officer or processing ADIT/DDIT
examine persons or witnesses concerned. The evidence
regarding the presence of Panchas and their statement as
witnesses, recorded contemporancously, would be
important to establish the commission of offence under this
section,

It may be mentioned that if a person who is in control /
possession of books of account / documents etc., destroys
the same, it will constitute an offence u/s 204 of IPC.

Failure to comply with the provisions of clause (iib) &f sub-
section (1) of section 132 (Section 275B):

(2)

®)

(©)

A person, who during a search operation is found to be in
control / possession of books / documents in electronic
media, fails to afford the authorized officer/ DDIT/ADIT
necessary facilities to inspect the same as pet provisions of
section 132(1)(iib), would render himself lable for
prosecution, as such failure amounts to commission of an
offence under this section.

If the authorized officer/DDIT/ADIT is unable to open ot
have access to files containing books of account or
documents maintained on electronic niedia such as
computets and the person incharge of the premises does not
make available such computer codes or passwords, this act
will constitute an offence u/s 2758 [Explanatory note 55 to
Finance Act 2002). The authorized officers are advised to
ask the passwords / secret codes specifically in the statement
recorded on oath and the denial or deliberate non-furnishing
of such passwords/ secret codes shall be brought out in the
statement recorded by the authorized officer. The evidence
regarding the presence of Panchas, and their statements as
witnesses, recorded contemporaneously, would be
important to establish the commission of offence under this
section.

Whenever any violation of provisions of section 132(1)(iib)
of the Act is noticed, by the DDIT/ADIT/Authorised
officer, the processing DDIT/ADIT himself shall process
the case for prosecution. If it is noticed by the Assessing
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Officer then the assessing officer concerned shall process
the case for prosecution. After processing the case, he shall
forward the proposal to CIT, having jurisdiction over the
accused for prior sanction. For a successful prosecution
under this provision, the processing ADIT/DDIT/
Assessing officer would have to bring evidence on record to
prove deliberate failure of the accused to afford necessary
facilities. '

It may be mentioned that if a person who is in control /
possession of books of account / documentsrin electronic
media, destroys the same to prevent their access by the
authorized officer, it will constitute ag offence u/s 204 of IPC,

Removal, Concealment, transfer or delivery of property to
thwart tax recovery (Section 276):

(3)

(b)

This provision is in the statute we.f 1/04/1989 as a
deterrent to tax defaulters attempting to remove, conceal,
transfer or deliver the property to thwart recovery
proceedings by the TRO u/s. 222 of the Income-tax Act,
1961.

The prosecution has to establish that the act of thwarting
recovery on the part of the accused was with the intention to
defeat taking over of the assets towards the satisfaction of
outstanding demand as drawn up in the certificate. It i
important to establish correlation between determination of
demand / steps taken for recovery of demand and transfer
of asset to prove the intention to defeat the recovery of taxes
as this would help in conducting a successful trial.

Failure to comply with the provisions of sub-section (1) and (3)
of section 178 (Section 276A);

(@

(®)

Thissectionis a safeguard against fraudulent or even careless
evasion of tax by the liquidator of a company, who is bound
toactas per the provisions of section 178(1) & (3).

A liquidator of acompany (being wound up under the orders
of the court or otherwise) appointed as receiver of any
assets of a company, renders himself liable for prosecution
if he fails toinform the Assessing Officer having jurisdiction
over the company, of his appointment [u/s.178(1)]. Healso
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2.5

©)

renders himself liable for prosccution, if he parts with any
of the assets of the liquidated company without setting aside
the amount notified by the Assessing Officer [section
178(3)], without theleave of the CCIT or the CIT.

Under Section 178, the Assessing Officer, within three
months of receipt of the intimation from the liquidator, has
to notify the amount sufficient to pay the company's tax
dues. The liquidator can partwith the assets only after setting
aside such amount.

However, such liquidator can part with the assets for the purpgge of
paying off the secured creditors, who have a priority over Government dues
& for meeting the cost of liquidation as are in the opinion of the CCIT or
CIT, reasonable.

(d)

()

The liquidator is personally liable [section 178(4)] for the
company dues. He invites conviction in case of
contravention of duties required as above, The prosecution
is not tequired to prove that there was any fraudulent
intendon on the part of the hiquidator. It has to only prove
that the liquidator has acted without reasonable cause.

However, if the liquidator has given intimation to the A.O,
then the evidence of service of notification of demand to
the hiquidator would be crucial to the success of prosecution.

Failure to pay tax to the credit of Central Government under
Chapter XII-D or XVII-B (Section 276 B):

(a)

A person may be prosecuted if he fails to pay to the credit of
the Govt,, the tax deducted at source, under provisions of
Chapter XVII-B or on distributed profits of a domestic
company (115-0) or from winnings from lottery or
crossword puzzle [section 194 B].

Cases of such default should necessarily be processed for
prosecution when the amount involved exceeds Rs.25,000
and the period of default exceeds 12 months in view of the
guidelines dated 24th April, 2008. The prosccution shall
preferably be launched within 60 days of date of detection
of suchdefault.

Violation of provisions of Section 194B was made an
offence by way of amendment to section 276B, to cover
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cases, where such winning was payable partly in cash and
partly in kind and the cash component of the winning was
not sufficient to pay entire TDS liability. Duty is then cast on
the payer of such winnings to ensure that before releasing
the winning in kind, the taxes are paid. The payer has to
deposit full TDS by collecting the same from the winner at
the existing rates. Such a situation may arise when a lottery
ticket provides for a car or plot of land, etc.

2.6  Failure to pay the tax collected at source (Section 276BB): 1\

The propositions, as applicable to section 276 B, would ¥lso be
applicable vis-A-vis section 276BB, if a person fails to pay the tax collected at
source u/s. 206 C.

27 Wilful attempt to evade tax. etc. (Section 276C):

(@)

(b)

©

(d)

A person, who wilfully attempts to evade tax, penalty or
interest imposable [section 276C (1)] or already imposed |
section 276C (2)], will be punishable under section 276C of
LT.Act1961.

The word 'wilful' imports the concept of 'mens-rea’ in the
section. If 'mens-rea'is absent, no case of offence under this
secton can be made out.

As per CBDT Instruction No.1100, dated 23.9.77, a wilful
attemptalso includes the following:

. possessing of books / documents containing false
entry or statement.
. making / causing to make false entry in such books

of accounts/documents.

. omitting / causing to omit any relevant entry in such
books of accounts / documents.

. causing any other circumstances to exist, which will
have the effect of enabling the person to evade tax,
penalty or interest chargeable or imposable.

When duplicate sets of books of accounts or documents

containing false catries are found in proceedings u/s 132 or

133A of the Actorstatement recorded u/s 132(4) ina search
operation proves an attempt to evade tax, Assessing Officer
should be careful from the beginning to identify crucial
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evidences to be used for launching 2 good and sustainable

prosecution against the assessee indulging in such practices.

(&) Instruction No.1618 dated 03.06.85 (Please see Chapter-7)
specifies certain parameters for spotting prosecution
potential. It also deals with certain precautions, which shall
be taken during scrutiny assessment for developing
prosecution potential of such cases.

) If additions based on the facts ate confirmed at first
appellate stage, it will be advisable to conduct pending
penalty proceedings carefully to plug the loopholes keeping
prosecution angle in mind.

® When a penalty levied for concealment of income is deleted
on the ground that there is no concealment, the prosccution
under section 276C(1) will not stand. [K.C.Builders 265 ITR
(8C) 562]

(h) In view of guidelines dated 24.04.2008, a case needs
necessarily to be processed for prosecution under section
276C(1) of the LT.Act, 1961, if the penalty exceeding
Rs.50,000/- imposed under section 271(1)(c) of the L T.Act,
1961 has been confirmed by the I'TAT (whenever second
appeal is filed). The case should preferably be processed by
the Assessing Officer within 60 days from receipt of such
appellate order.

) The guidelines further stipulates that if an assessee
willfully evades payment of outstanding tax,
interest, penalty or any other sum amounting to
more than Rs.1 lac for 180 days or more after its final
determination i.e. after giving effect to appellate
otders, if any, the case should be processed by
Assessing Officer / TRO preferably within 60 days
of expiry of the said period. |

2.8  Failure to furnish returns of income (Section 276 CC):

(a) If a person wilfully fails to furnish return of income under
section 139(1) or in response to notices under sections
142(1) (), 148, 153A, 115WD (1), 115 WH (2), he makes
himself liable for prosecution under this section. '

)] The wiltol Tailire of "the person has ‘o be proved By the Ty
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(a).

(&)

©

(d)

)

39

prosecution. The accused will endeavour to demonstrate
that there was a reasonable cause for his failure to file his
return of income. The Assessing Officer has to gather
evidence to prove otherwise before proceeding to launch
prosecution under this section.

As a deterrent against non filing of returns of income, the
Board has laid down vide guidelines dated 24.04.2008 thatall
cases , where search or survey action is conducted under
L.T.Act, 1961 and the person covered is found not to have
filed return of income u/s 139(1) or in response to ndtice
u/s 142(1) / 148 of the L. T.Act, 1961 in respect of any
previous year, should be processed for launching
prosecution u/s 276CC of 1.T.Act 1961 or corresponding
provisions of other direct tax laws,

Failure to produce accounts and documents (Section
276D):

If a personavilfully fails-to-produce such accounts and/or
documents as referred to in the notce u/s. 142(1) on or
before the date fixed thercin or fails to comply with the
direction issued to him under section 142(2A), he shall be
liable to be proceeded against punishment under section
276D.

The Assessing Officer has to prove that notice u/s 142(1) of
the I.T.Act or the order directing him to get the accounts
audited u/s 142(2A) was properly served on him. Proof of
service & intimation from the nominated Auditor, regarding
failure of the assessee to comply with such adirection, should
be carefully preserved to prove the charge in the court.
Adjournments, if any sought by the assessee should be

propetly dealt with, to make out a successful case under this
section.

Futther, the confirmation of penalty, if imposed under u/s
271(1) (b) of LT.Act, by the appellate authority will be very
useful.

The Guidelines dated 24.04.2008 prescribe that all such

cases shall necessarily be processed for filing prosecution
complaint:-
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2.10

211

0] Where an assessee wilfully fails to  produce any
books of accounts and/or documents involving
transaction of Rs. five lakhs or more and penalty u/s
271(1) (b) has been confirmed upto second appeal
(if any),

(i1) Where an assessee wilfully fails to comply with the
directions issued u/s 142(2A) of the 1. T Act, 1961 to
get the accounts audited and the accounts involve
turnover of Rs. 40 lakhs or more in case of business
income or Rs. 10 lakhs or more in casé of
professional income and penalty u/s 271(1)(b) has
been confirmed upto second appeal (if any).

The Assessing Officer shall process the case for prosecution
preferably within 60 days of receipt of appeal order of ITAT (if any), against
the penalty levied,

False statementin verification etc. (Section 277):

(@)

®)

(©

A person who knows or believes that the statement or
account he has given or delivered is false, becomes liable for
prosecution under this section.

'Person’ used in Section 277 refets notonly.to an assessee but
also to a person who has made verification on behalf of the
assessee. It will include in the case of a company, the
Managing Director who signed the return of income. [M R
Pratap V. Muthukrishna 62 Taxman 49 (SC)].

The Assessing Officer shall keep in mind the elements of
mens-rea while processing cases for prosecution under this
section.

Falsification of books of account, document etc. (Section

27T7A):
(@)

®)

This provision has been inserted by the Finance Act, 2004
with effect from 01.10.2004, One of the main objectives of
this provision is to counter the menace of hawala or
accommodation bills by making such action punishable and
persons, indulging in such activities, liable for prosecution.
It may be noted that

. the element of falsity may be in the form of any
entryor statement and
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. it s not necessary to prove that the other person has
actually evaded tax.
(c) It may be highlighted that the conviction can also be based

on an admission by the accused before any tax authority
(ATO Vs Shrilal Dulichand Aggarwal-184 ITR 414 ,424-
(AP). There is an emerging trend these days that hawala
operators or entry providers candidly admit their modus
operandi before Authorized officers as such admissions
lead to assessment of income only attributable to earning of
commission, which is a small fraction of the-amount given
undercover of loans/accommodaton entries. Tax evasion
by resott to this practice is becoming rampant. The remedy
lies in curbing this increasing trend by promptly launching
prosecution against such persons.  Therefore, such
admissions should be carcfully and propetly recorded with
prosecution angle in mind.

(d) To curb the menace of hawala and accommodation entries,

it has been laid down in Guidelines dated 24.04.2008 that a
case shall necessarily be processed for prosecution where
any person found to have indulged in falsification of books
of account or documents ete, irrespective of the amount of
evasion by the person concerned.

The processing ADIT/DDIT or the assessing officer shall process
the case for prosecution preferably within 180 days of its detection during
the course of ‘Seurel SEYVEFEPIHY Bthet BESTeedifg. TREPYSséeuton in
the case of any petson, who has provided hawala entries 1o any other petson,
shall not preclude the Assessing Officer concerned from launching
prosecution against the beneficiary on receipt of information from the

~ ADIT/DDIT/ Asscssing Officer processing the main case.

212  Abetmentof falsereturnetc. (Section 278):

(a) This section provides for punishing any person who induces
another person to commit an offence or abets in
commission of offence like filing of false return of income
or making a false statement which he either knows to be falsc
or does not believe to be true.

(b) The prosecution has to establish that the abetter knew the
act to be offence when he induced the other person to do so
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(©)
3.
3.1
(2)
(®)
©)

CY

or he knew the statement to be false or did not believe to be
true while making it. The role of the person being accused
of abetment, therefore, needs to be examined care fully.

In view of guidelines dated 24.04.2008, the Prosecution shall
be launched by Assessing Officer depending on the facts and
circumstances of ecach case. Howevet, if the abetment is for
any offence against which prosecution has been initiated,
then the officet initiating prosecution in the main case, shall
preferably initiate prosecution under this section

simultaneously
v,

Offences committed by artificial juridical persons

Offences by companies (Scction 278 B):

If an offence is committed by a company, then the company
and every person [director, managert, secretary, other officer
of the company] who was/were in charge of the affairs of
the company or responsible for them, at the time of
commission of the offence , will be deemed guilty of the
offence and liable to be proceeded against and punished.

Fortheabove
()  the Company is defined as a body corporate and also
includes
. Afirm
* an AOP,BOI - incbrporated or not
(i)  Adirectorinrelationto
. a firm, means a partner of the firm
. an AOP or BOI - a member controlling the

affairs thereof
Each of the offenders may be separately prosecuted oralong
with the company [Sheoratan Agarwal vs. State of MP, AIR
1984 SC 1824, 1825].

If the above persons are able to prove that the offence was
committed without his/ their knowledge or that due
dilipence was exercised to prevent commission of the
offence, provisions of this section will not apply to them.

Therefore, the burden of proof ison such o fficers of the company /
partners of the firm/ members of the AOP to prove his/their innocence.
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The Assessing Officer should identify the directors on the
board of the Company, who were responsible for conduct
of the affaits of the company, at the time when such offence

was com.m@lr}rcasc of partnership firms, section 25 of
Partnership Act provides that all the partners are jointly and
severally responsible for acts of the firm. Section 2(23) of
the 1.T.Act imports the meaning of Firm, partners &
Partnership from Indian Partnership Act 1932, However, n
the course of assessment proceedings, Assessing Officer
must identify the partaer(s) in control of the affairs of the
Firm, during the relevant period when offence “was
committed. The consent or connivance ot neglect on the
part of these persons ,resulting in commission of offences
by the company or firm or AOP etc, also bring them within
the purview of the provisions of this section.

The Supreme Courtin MV Javali vs. Mahajan Borewell & Co.
& Ors 230 ITR 1 (SC) held that a company or firm can be
prosccuted and fined but not imprisoned being artificially
juristic in nature. However, the directors etc. can be both
imprisoned and fined.

32  OffencesbyHindu undivided families (Section 278C):
In case of an offence by HUF, the Karta and also if proved that the
offence had been committed with the consent or connivance of a member

of the HUF, such member too will be deemed guilty and punishable.

4. Procedure for launching of prosecution

4.1 Steps for Jaunching prosecution:

@)

(®)

The @T/DDIT/ Authorised officer/ Assessing
officer/TRO should initiate the process by identifying the
case if the case is covered by the guidelines on launching of
prosecution and/or he finds it is a fit case for prosecution on
the basis of evidence available. Once the case is identified, he

shall send a proposal containing the brief facts of the case

and identify the offences committed along with the case
records to the CIT, having jurisdiction over the case, for his
approval,

The CIT shall examine the feasibility of prosecuton
potential in the given facts and circumstances of the case. If
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the CIT finds the proposal prima facie fit to be proceeded
with, he shall issue a show-cause notice u/s 279(1) of the
I.T.Act or otherwise (for offences under LPC) to the
aSsessee Intimating him of the proposed actiop and call fot

his version on the facts and events. The assessee should be
required to file his reply to the show cause notice within 30

days of receipt of notice.
On expiry of 30 days of service of show cause to the
assessee, the CIT shall:

if no reply is received from assessce, proceed further to decide the
issuc on the basis of facts available on record as per (f) to () below;
P —

Or

if the assessec furnishes his response/version/reply, then take
further action as per (d) to (j) below.

(d)

®

()

If the assessee prays for compounding of offence, then he
should be advised to submit his prayer in the prescribed

E_r_o_fg_r__r_n_gof application for compounding to the concerncd

CCIT, The application for compounding would be regulated
by the procedure laid down in Guidelines on compounding
of offences prescribed in instruction issued under File
No0.285/90/2008-1T(Inv)/12, _dated 16.05.2008. If the
CCIT/ DGIT compounds the offence, the proposal for
prosecution need notbe further proééss”c_c_iﬁ_ :

If in assessce's reply, no request for compounding is made

and on consideration of its reply itis not found to be a fit
—“._-'ﬂ-__-_ . . .
casc for launching of prosecution, the prosecution may not

Ge Taunched after recording reasons for the same in the file.
This process should, as far as possible, be completed within
30days of receipt of the assessee’s reply.

If no replyis received or on consideration of reply, it is

found to be a fit case to proceed further, then CIT shall seek ’ %
opinion of the Prosecution Counsel. -

The CIT shall take the facts & circumstances and opinion of
the Counsel, into consideration and if he concludes thatitis

a fit case for launching of prosecution and accord his
AT e

sanctionu/s 279 (1) of L'T. Act.
The Assessing Officer shall forward the proposal, sanction
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order and the case records & cvidences relied upon to the
Prosecution Counsel for drafting the complaint. The draft
complaint shall be v'gtﬁtg_ﬁdbv the CIT. Thereafter, the
Assessing Officer shall file the complaint in the appropriate

jurisdictional court with the help of the Prosecution Counsel.

The nodal officer, if any, in charge of prosecution shall be
informed about launching of such prosecution.

Once prosecution proceedings are contemplated ot
initiated, name of the case shall be entered in the
prosccution register by the Assessing Officer /TRO/ADIT.
At various stages, the register of prosecution maintained in

the office of Assessing Officer/ TRO/ADIT and CIT shall

be updated on regular basts,

4.2 \/Irn/portant aspects regarding preparation of the proposal for

prosecution:

For preparation of proposal following aspects should be keptin mind.

(2)

(®)

The Assessing Officer/ DDIT/ADIT /TRO is required to
study the entire records of a delinquent assessee with special
reference to the following:-

@) Background of the case with particular attention to
past lapses
(1) Stages of the relevant proceedings from the issuc of

the notice requiring submission of return to the
completion of assessment and finalisation of

penalty proceedings.

i)  Appellate Proceedings.

(v)  Identification of documentary evidence like notices,
return, statement of accounts etc.

v) Identification of other documentary evidences

(vi)  Identificationof departmental witnesses

(vii)  Identification of outside witnesses

(viii) ~Expert testimony,if any and

(ix) Identification of corroborative evidence

After the study of the records, the assessing Officer should
pather further facts from the witnesses if possible.
Thereafter, the matter may be discussed with his immediate
superiors / the Departmental Counsel to ascertain the
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4.3.

-

v

N4
following relevant aspects of the case:-
6)] Nature of offences under the LT.Act.
(i) Offence under the Indian Penal Code and sections

thereof.
(i)  Weak links relating to the evidence collected.
After study of records & discussion with immediate
superiors / Prosecution Counsel, a proposal in the
prescribed proforma shall be drafted incorporating the
followingissues:-
(1) Chronological arrangement of facts and
circumstances of the case with special emphasis on
the nature of offence.

(i1) Specific offences quoting the relevant scction of the
IT.Act and Indian Penal Code supported by
evidence.

(i)  Conclusion.

Safeguards in granting sanction for prosecution u/s 279(1) of
the IT Act:

(2)

(b)

()

d

It is important to remember that it should be discernible
from the sanction order u/s 279(1) [para 4.1(g) above] that it
was issued by the authority after due application of mind on
the materials available with him. The application of mind
mustbe substantive, realand honest.

The provision for sanction is intended to be 2 safeguard
against frivolous prosecutions and also to give an
oppottunity to the authority concerned to decide whether
prosccution is necessaty and desirable in the facts &
circumstances of a particular case. It should be apparent
from the sanction itself that the sanctioning authority has
applied its mind to the facts of the case.

There are several decided cases wherein complaints were
dismissed, at the threshold itself, for want of a proper &
valid sanction. The sanction otder should demonstrate
application of mind so that the sanction accorded by
CIT/CCIT is not found to be defective or deficient, in a
court of law.

Importantly, the sanction must be given separately for each
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& every offence. If the sanction is, say, for an offence u/s
276C, and proceedings are taken u/s 277, the proceedings
may be declared invalid and arc Likely to be quashed.
Similarly, the prior sanction u/s 279(1) of LT.Act should be
separate for each assessment year specifying each and every
offence separately.

As an illustration, if Assessing Officer has proposed
prosecution u/s. 276C(1) & 277 of I.T.Act for three A.Xs,
then the prior sanction should be granted separately for each
assessment year mentioning both the offences (sections).

5. !/Igiportant aspects in the preparation of complaint:

5.1

5.2

The complaint:

()

A complaint is the foundation of a prosecution proceeding,
It should be written in such a manner that a person with a
ceasonable intelligence should be convinced about the
commission of the offence by the accused.

Anothet important feature relates to the mention of
appropriate charging section of the Actas well as the Indian
Penal Code so that at the time of framing of the charge, the
Magistrate would have necessaty assistance.

‘The complaint should be signed by the competent officer.
Chapter XVII of Cr.PC (Section 211 to Sccton 224) is
relevant for drafting complaint.

Section 218 of Cr.PC provides for separate charge for every
distinct offence and separate trial for each of them.
However, section 219 provides that three offences of same
kind (punishable with the same amount of punishment
under same section of 1PC or any special law which include
1.T.Act) committed within the space of 12 month from the
first to the last of such offence may be charged withand tried
in one trial.

Brief guidelines for pxioper drafting of complaints:

(a)

()

Before prosecution is launched, it is imperative that there
must be a sanction for such prosecution and thatit should be
at the instance of the authority enumerated in section 279(1)
of the Act. Otherwise prosecution is likely to be quashed.

The place of commission of the offence shall specifically be
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discussed with the Prosecution Counscl and accordingly the
jurisdiction of the court should be mentdoned.

(©) The correct names and complete addresses of the accused
should be specifically mentioned. This prevents delay in
service of summons etc., by the court.

(d) The following should be annexed to the complaint:
() Sanctionorder for prosecution.
(i) Listof important documents / exhibits.
(i) Listof prosecution Witnesses.

(€) It may be however noted, that prosecution can also furmish
additional list of witnesses during trial [ Section 204(2) of
Cr.PC]

Q)] Chronological events leading to commission of offencc

should be spelt out. The evidence collected during the
investigation should be set out precisely so that the
Magistrate is able to appreciate the grounds to ptoceed with
the case.

Care, therefore, needs to be taken to establish clearly the ingredients
of the offence in the complaint.

5.3 Selection of evidenceas exhibits:

Almost every prosecution trial will involve the use of evidence in
some books of account and documents maintained in the regular course of
business. The documentary evidence can come to the possession of
authorities during Income tax procecdings, as documents submitted by
assessee or gathered from third parties. They may also come to the
posscssion as a result of impoundjng u/s 131(3) ot 133A or as a result of
seizure u/s 132(1) or u/s 132A of LT Act. Such records and documents are
admissible evidences. The original return and the amended return if any,
statement of accounts whenever required and deposition of the assessee
admitting an offence or contradicting his carlier stand should specifically be
listed as exhibits to the complaint. Itis jmportant that the books of account
and documents that are to be relied upon as evidence are kept safcly. More
reliance should be placcd on the documents of government evidence / bank
/ other authorities.

5.4 Selectionof witness:

At the time of preparation of a complaint, witnesses should be

selected carefully.
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(a) In the matter of selection of prosccution witnesses, it should
be borne in mind that to prove a particular point, there might
be several witnesses. It is advisable not to list all the witnesses
for eliciting evidence on identical facts and circumstances.
Those witnesses, who can easily be produced before the
court, should be preferred.

(b) A scene or event comprises several stages. Accordingly, the
witnesses’ evidence should be so phased as to account for a
particular stage of the event.

(c) Preference should be given to independent witnesses, suchw.
as officers of banks, government employees, assessee's
business constituents ctc., as the circumstances of the
particular case warrant.

(d) In selecting witnesses, it is advisable not to depend upon the
delinquent assessee's witnesses or those upon whom he is
depending for his defense. The defense should be forced to
lead his own witnesses to prove his contentions.

() Proper coordination is to be ensured with redired officers,
who are required to appear as witness ot as a complainant.
They should be informed well in advance about the date of
hearing and should be briefed propetly before the date of
hearing. The relevant records may also be made available to
them before the date of heating, They may also be provided
logistical supportas may be required.

Reporting Mechanism:

Each CCIT(CCA) shall have a post of DCIT(Pros.) who will be the
Nodal Officer for all prosecution cases/matters being dealt in the
region falling under the CCA Charge.

The DCIT(Pros.) shall be under the administrative control of the
CCIT(CCA) concerned. However, for the purpose of compilation
of report and maintenance of records etc., the Zonal CIT(Judicial)
shall have functional control over the said Nodal Officer.

The Nodal Officer shall be responsible for coordination of
ptosecution case between the assessing officer and the Prosecution
Counsel. He shall also monitor disposal of all petitions, relating to
compounding, filed/pendingin all charges under the CCIT(CCA).
The Nodal Officer shall prepare the Monthly Progress Report of
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6.6

Prosecution work as per the revised Format (Form A-Chapter 5) in
respect of the CCA Charge and send the same to the
ADIT/DDIT(Prosecution), CBDT by 7th of the succeeding month
with a copy to the CIT(judicial) of the Zonal. The Zonal
CIT(udicial) will keep a watch on the timely submission of the
report.

The Nodal Officer will compile a newly prescribed Quarterly
Progress Report of Prosccution work (Form B -Chapter 5) for the
region and forward the same to the ACIT/DCIT(Pros.), CBDT by
15th of the month succeeding the quarter. The Quarterlygeport
shall be prepared after verification of pending prosecution cases and
a list of cases in support of the figures reported in each column of
the report shall be enclosed with the Quar terly Report.

The Nodal Officer shall maintain the statistics/list of pending
prosecution cases/ Potential prosecution cases in respect of each
CIT charge of the region.

Custody of records and evidence relating to Prosecution:

The department may loosc 2 prosecution casc on the ground that

lead evidence was not produced before the court. Therefore, the material

evidence sought to be utilized in prosecution proceedings should be

painstakingly identified and the originals nced to be kept in safe custody, for

prosccution before the Court,

7.1

If any authority during any proceeding comes across any fraud or
serious tax evasion, he should conduct further proceedings keeping
prosccution angle in mind. Such cases shall be treated as “potential
prosccution cases”. In such cases, the evidences should be collected
carefully. The Assessing Officers should ensure that returns are filed
in proper proforma and are signed by the competent person. Special
care shall be taken to ensure that the documents filed by assessee
during the various proceedings are duly signed and verified.
Whenever statement of assessee Of any witness is recorded it should
be ensured that oath is properly administered and statement is
properly concluded. All original documents including Return of
Income, documents obtained during assessment proceedings,
documents impounded u/s 131 oru/s 133A ot seized u/s 132(1) of
1T Act should be keptin personal custody. It should be ensured that
timely extension for retention of impounded / seized records is
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